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MEMORANDUM TO THE ACTING SECRETARY 

'6 



FROM : L - Loftus Becker rQ- 

SUBJECT: Ouestiona Relating to Berlin Contingency Planning 



You have requested ay views regarding the legal 

wSb C the°contL tain ^T- 10 ? 3 WhiCh *»« arisen infection 
with the contingency planning regarding Berlin. The<^ 

Sf °2o S noid h b anS7 "" rS th ^ et ° m Lt forti; ^"^tely 

Ocn^J^rision s : 

Question 1. What would be the effect, if any of 
Ll*^ treat:y , between nhe USSR and the German Democratic 
llltl of UP ° n th f 4 Uhl J ed States-United Kingdom-French 
Berlin? ° CCUpav:ion in Berlin and of access to and from 

A USSR-CDR peace trefc£y would have no effect 
upon the tripartite right to occupy the western 
sectors of Eerlin. The tripartite rights of free 
and unrestricted access to and from Berlin would 
not be legally impaired by any provisions in such 
a treaty. If r DR personnel at checkpoints seek 
to perform trie same functions as have been per- 
formed by USSR personnel, there are alternate legal 
theories, either of which could be supported. w e 
could reasonably take the position that since the 
CDR is a puppet or political creature of tlie US<?R 
such GDR personnel as a matter of law represent ' 
the USSR, regardless of the position which the 
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USSR nay take with respect to "agency". On 
the other iumd, we could accept the USSR's claim 
that it is giving up its occupation rights and 
on that basis refuse to deal with such CDR 
personnel, upon the sound legal theory that 
occupation rights are not transferable. Even 
under this latter theory, wo could reasonably 
identify our military traffic to GDR personnel, 
in order to distinguish it from rerman civilian 
traffic over which CDR personnel have, without 
protest, been ■exercising police control. Normally, 
such identification is accomplished by a display 
of appropriate documentation. It is a question of 
policy, under these circumstances, whether we 
should permit the GDR personnel to stamp such 
documentation, In my opinion, such standing 
could be permitted without prejudice to our legal 
position. 

(a) How would a USSR -GDR peace treaty be 
distinguishable from the peace treaty 
entered into with Japan to which the USSR 
_.: >rla r.o-t -af party? 

The Japanese peace treaty was a treaty 
entered into with Japan by most of the 
nations that were at war with Japan. This 
is the perfectly normal procedure in inter- 
national law and practice. The so-called 
German Democratic Republic was not in 
existence during the war and the Soviet 
Union was never at war with it. It is a 
creature of the Soviet Union and is a 
puppet *?hlch we do not recognize as a State. 
Therefore, in our view, no treaty of any kind 
could be mace with it, and of course our 
rights would not in any way be affected by 
its terms. The most the Soviet Union could 
do would be to enter into an agreement with 
the East German regime, establishing the way 

they 
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they would operate vis-a-vis each other. 
It: should be noted that the Contractual 
Arrangements which the United States, 
United Kingdom and France made with the 
Federal Republic of Germany were not a 
peace treat?, although it went as far as 
possible in giving sovereignty to the 
Federal Repiiblic, in providing for peace- 
ful relations with it, and in settling 
matters growing out of the war. Neither 
the Japanese peace treaty nor our Con- 
tractual Arrangements with the Federal 
Republic of Ge.rmaay were designed to 
deprive the USSR of any rights to which 
the USSR may be entitled under prior 
agreements with the United States or 
other signatories thereto. 

(b) Was the present agreement between the 
USSR-GDR registered with the United Nations? 

The existing agreement between the USSR 
and the GDR regarding, inter alia, Allied access 
to Berlin, was registered with the United 
Nations on January 3, 1956. 

Question 2. Are there any limitations on the size of 
tne occupation force in Berlin? 

There are no specific limitations on the size 
of the occupation force in Berlin contained in any 
or the agreements with the Soviets. The size of the 
forces has been, over the course of the years, based 
upon the needs of the occupation. The extent of 
those needs would be primarily a matter for military 
and political determination, subject to the condition 
tnat the forces could not be increased to such an 
extent that obviously the increase was not being 
made for any occupation purposes. 

Question 



SECRET 




Question 3, (a) What treaties or agreements would 
justify or require reaction in the event United States 
troops exercising the right cf access to or from Berlin 
are fired upon by GDR or Soviet forces? 

If United States troops exercising in a 
legitimate manner the right of access to or from 
Berlin are fired upon by GDR or Soviet forces/ such 
action would bring into pl&y the provisions of 
Article 51 of the United Nations Charter regarding 
the right to self -defense against armed attack; the 
provisions of the NATO Treaty regarding armed attack 
on the occupation forces of any cf the members of 
NATO; and the Declaration ■ of the United States, France, 
Great Britain and the Federal Republic of Germany 
of October 3, 1954, that they would treat any attack 
upon Berlin from any quarter as an attack upon them- 
selves „ 

(b) In the event United States troops 
are flrsd upon, what, if any, is the limitation on the 
amount of force which may be used against the GDR or the 
Soviets as a result cf such attack? 

Article 51 of the United Nations Charter 
authorises a member to exercise the right cf 
individual or collective self-defense in the event, 
of an armed attack against it. In view of the 
extremely grave consequences which may result from 
such an encounter, it would be desirable, although 
not legally essential, as a condition precedent to 
the dispatch of a unit as to which there is reasonable 
■;. expectation that it may be fired upon, to take all 
reasonable preliminary steps to insure that there 
i3 no question as to the legitimacy of our troops' 
actions in seeking to enforce our rights of access. 
Such steps would include resort to the United Nations 
Security Council and/or the General Assembly, and 
either through them, or directly, to the International 
Court, for a declaration cf our rights and the 
legitimacy of their exercise, if such declaration 

is 
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±a obtainable, our troops should proceed in 
accordance with the declaration. If we are unable 
for technical reasons to obtain a determination by 
the UN or a decision from the Court, we should 
announce the manner in which we propose to exercise 
our rights, not deviating materially from the current 
procedures, and then follow the announced procedures. 
Ir, thereafter, our troops are fired upon while 
exercising our rights of access to or from Berlin, 
the amount of force which may be used is that which 
is sufficient to permit the US forces to defend 
themselves within the meaning of Article 51 of the UN 
Charter. The decision is one which can only be made 
as a political and military matter in the light of the 
circumstances at the time of the incident. From a 
legal point of view, however, it may be said that 
returning the enemy fire would certainly be permitted 
and that, assuming the necessary legal foundation for 
the forceable exercise of our rights of accede ;to 
or from Berlin had been laid, the employment of as 
much force as is necessary to exercise those rights, 
whether this be in terms of combat teams, divisions, 
corps, or armies, would be justified. It is believed 
that the use of the Strategic Air Command under these 
circumstances could only be justified on the basis 
of a reasonable political judgment that the Soviet 
Union intends in the immediate future to initiate 
an all-out war. This conclusion should be reached 
only after due consideration of all indications of 
Soviet intentions. 

Question 4. What if the firing is directed on the 
British or French forces? 

Under the provisions of the North Atlantic 
Treaty, the United States would have a duty 
to react in the same manner as if US forces had 
been fired upon, if British or French forces are fired 
upon while exercising the right of access to or from 
Berlin. 



Question 
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Question 5 What, domestically, can the President 
do iii the event of hostilities prior to declaration of 
war with reference to 

(a) size of force employed, 

(b) ur>e of atomic weapons, 

(c) SAC, 




(d) order civil mobilization? 

The President as Commander -in -Chief of the 
Amsd Forces has full control over the use thereof. 
Ke may send the Araied Forces outside the country 
without Congressional authority. He may act to 
prevent violent and unlawful acts in other states 
i-rom depriving the United States and its nationals 
of the benefits of international peace and 
security. He may utilize such components of tb« 
Axmad Forces, and in such size, as the situation 
in nis discretion may appear justified; he may 
exercise similar discretion with respect to the 
type of weapon authorised. He may call upon 
the nation to support the action he determines to 
be necessary, and to that end, may implement such 
mobilization measures ar? are prepared for the 
eventuality of armed conflict. 
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J?Jr,Q.P_us fi'LoCT ; 

l a What would be the effect, if any, of a Paace Treaty 
between the USSR and Geraesia Democratic Republic upon 
the United States, United Kingdom, French rights of 
occupation of Berlin and rights of access to and from 
Berlin? 

^^ll^'rJ^lJ'h^^^^^fS^^^^-^^ J-2L£££U? at ion 
£-L?lJ^y3.^i£e.2LXa£^.^jiO®i^ derives from their 
participation in Wcwrld War II as members of the Allied 
Powers and the defect s«d unconditional surrender of 
Germany,, The areas in which these powers would be exercised 
the occupation zonss of Germany and sectors of Berlin, were ' 
specified by agreement ariong the occupying powers. The 

i«&ra ri^ht" of the Western Powers to be in occupation of 
Went Kariin thus is not contingent upon the consent of the 
Germans or the approval of the Soviets, but can be terminated 
only by the Western Powers themselves c A Soviet -GDR Peace 
Treaty could have no effect on such rights of occupation. 
"According to the principle Jpacta tertiis nee nocent nee 
2I°?.yPJ?..-> a treaty concerns the 'contracting ScateVTnlvJ" 
neither right a nor duties, as a rule, arise under a treaty 
for thirt States which are not parties to the treaty „" 
(I Opp'5;2heim ^i?^rriationy_ Ls.w, 7th Ed , p e 331) 

I^iSJf^iltLol^^Ji^^^n^warjsJLn respect of access 
toJeElin is the right of free and i^re^tri^ted^ac^^s'over 
agreed routes in connection with their rights of occupation 
of the Western Sectors of Berlin, The rights are in the 
nature of an easement, or, in international law, a special 
servitude. 

Until such time as the Western Powers terminate the 
occupation of Berlin, or alternatively, agree to modifv or 
terminate the right of access gained as a result of World 
War II, the rights of access would not be affected by an 
agreement by third parties, as a Soviet-GDR Peace Treaty e 
^•State servitudes are extinguished by agreement between the 
States concerned, or by express or tacit renunciation on 
the part of the State in whose interest they were created. 
They are not, according to the. correct opinion, extinguished 
by reason of the territory involved coming under the terri- 
torial supremacy of another 3tate " (I Cppenheim. 
Internationa l Law, page 494) 

In 
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In the event of a Soviet-GDR Peace Treaty there are 
alternate courses which we may take in the exercise of our 
rights of access to Berlin. We may take the position that 
not only are our rights of acce.S3 unimpaired by Soviet-East 
German agreement, but we are also under no obligation to 
accept any position asserted on the basis of such an agree- 
ment which is patently not in accord with existing and known 
fact s„ We are not obliged to accept the thesis that the 
GDR has been freed of restraints by the Soviets, and free- 
dom of action granted to its officials when, in fact, it is 
merely a mechanism for Soviet control and its officials 
subject to Kremlin control. 

The obvious facts of the situation are that the East 
German regime is not an independent government, but is 
simply a political creature and tool of the Soviet Union 
It does not act for itself, but rather, en orders of the 
Soviet Union o Its acts can be treated as acts of the Soviet 
Union regardless of the position which the Soviet Union may 
take on the question of agency Accordingly, the issues 
involved in asserting our right of access would remain 
identical with what they have been heretofore o 

On the other hand, we cculd D in so far as the Soviets 
purport: to "transfer 1 occupation responsibilities to the 
GDR, refuse to deal with GDR personnel on the sound legal 
theory that occupation rights are not transferable. Even 
under this theory, however, it would be ooen to us to 
identify our military traffic to GDR personnel, in order 
to distinguish it from non-Allied traffic over which GDR 
personnel have, without protest, been exercising police 
control. 

Over the course of years custom and usage have estab- 
lished what constitutes "free and unrestricted access" in 
terms of actual practice. We have taken the position that 
the procedures followed by Soviet personnel at the check- 
points constitute simply identification of Allied vehicles 
and not control thereof. Accordingly, since we have been 
accepting over the years such limited contact with the 
Soviets in connection with access to Berlin, we could take 
the position that similar identification of military traffic 
to East German personnel to distinguish it from non-Allied 
traffic would be entirely appropriate and would not consti- 
tute a restriction or control over our traffic In adopting 

this 
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«S 1 ?,5? S iI :l0n ? ™™*l d be treating the East German personnel, 
as indistinguishable from the Soviet: military force* for 
this purpose as both are equally subject to Soviet command. 
That the uast Germans and the Soviets would deny such control 
is immaterial. We can, in this instance, follow the old" 
saying that the facts speak louder than the words. 

"Identification" in the above can include come or all 
cf uhenroceaures which have been followed by the Soviet 
authorities in clearing Allied vehicles through the zwr 1 
checkpoints, such as the showing of movement orders, and 
other routine acts. 

Because the question whether or not GDR oersonnel 
should be permitted to stamp the documents identifying 
our military transports has assumed such importance,' this 
issue deserves separate treatment, Once it is concluded 
thcr, it is not detrimental to our rights to oerrait the 
Occupying Powers' military traffic to be "identified" to 
GDR personnel, the question of what is reasonable identifVa- 
iSf^ ° We uf ?5\ ? ere u too > *« *y opinion, we have some 
,,? i f' f t6ks '- he ?° £iition that in our dealings 
wi,h U&aK personnel, we have consistently maintained that 
tney hava no ri.gnt to "control" or tc "inspect" A'i^d 
military transports, and that tha fact that we have'permitted 
then to stamp our documents has been in no wav in derogation 
or our asserted rights in that regard; it follows that " 
vis-a-vis GDR personnel, we could take the oosition fcha«- 
^ a ri ln ? l * & P«* °* the "identification" process and in 
no way Implies a right of control or inspection. Under 
that rationale we could legally permit the stamping of' the 
oosSon 3 GDR perS ° nnel without prejudicing our legal 

On the other hand, if, as a matter of policy, we 
determine that stamping is unacceptable to us, we could 

m S^S Ln C w ? neod nofc perait such acfci <™ on the part 
of GDR personnel, even though it was permitted in the case 
of a co-equal occupying power, because such power should r.ot be 
accorded to those who have been defeated., The importan*- 
pomtis tnat whether to permit, or not to permit, the ~ 
stamping of our documents by GDR personnel is a matter to 
be determined on policy rather than legal grounds, sine* 
we can assert a legal theory in support of either position. 

None 
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None of the foregoing would mean that the East Germans 
could impose new requirements or infringe our access riphts 
and we would be required to maintain our position that we ' ' 
would discuss any problems only with the Soviets and are no<- 
suoject to any East German control 

(a) How wculd a USSR-GDR peace treaty be distinguishable 
from the peace treaty sntered into with Japan to 
wmch the IKJ?. is not a party? 

The Japanese ieace Treaty was the result of a confprenre 
to which all the nations at war with Japan were invited! The 
Scvxeu Union attended but refused to go along with the 
agreement reached by the rest of the parties at the confer- 
once,, There is no reason why certain countries who wo re ot 
war wxth Japan could not: enter into a treaty of peace with 

In Europe the war was aginst the German Reich. In the 
Western view there has been no legal division of the Rojch 
aoc a peace treaty should, therefore, be properly with the 
i»Latp v.bicn charges as the successor of the Reich. WMle 
w« £ ; ,g^=^ certain "contractual arrangements" with the Federal 
irvepu^.e of Germany, we did not sign a aeace treaty but 

^^iC-i y - r % fla ^Y ed °L Xr ° ccu ? afc ^ ri §hts regarding Germany 
«?.* a wnuie, including the luture peace treaty, The Bacrc 7 fw 
(Constitution) of the Federal Republic, as well as the Con- 
vention on Relations between the Three Powers and the Fed-ral 
Republic ejsprosaiy recognized the interim character of the" 
Federal Republic 

The Soviet Union has created the so-called German 
Democratic Republic, Entry into a formal peace treaty with 
this puppet would be a formal recognition by the Soviets of 

\ o7 1S10n ° C the Reich ' but slnce we do not recognise any 
such ctsce or Government as the German Democratic Republic 
as far es we are concerned, the most that the Soviet Union ' 

Sou^ £ ^ W °? Z,. a u r g^ ec:ent with ^e East German regime 

i be to establish the way they would operate vis-a-vis 
each other. Any such agreement could in no way affect our 

Neither the Japanese peace treaty nor our contractual 
arrangements with the Federal Republic of Germany contain-d 
terms depriving the USSR of any rights to which it was 
entitled under prior agreements , 

(b) 
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(b) Was the present agreement between the USSR-GDR 
registered with the United Nations? 

™ ?!? a , £reat y cf September 20, 1955 between the USSR and 
GDA which purports to regulate the relations of the two was 
registered with the United Nations on January 3, 1956 „ It 
is printed in Volume 226 of the United Nations Treaty Series 



2o Are there any limitations on the sise of the occupation 
force, in Berlin? ^ 

Neither the agreements relating to the occupation of 
Germany and Berlin, nor any of the quadripartite arrangement* 
worked out in the Control Council contain limitations on the 
Size of the occupation force in Berlin,, The status of 
Berlin as the administrative center for the quadripartite 
occupation apparatus, the general devastation of the city, 
and che lack of need for large forces, however, resulted 
xn certain practical limitations on the size of forces. A- 
.ne oucset, the United States Combat Forces in Berlin were" 
a. divisional strength,, This number was rapidly reduced as 
a resu.'.v: of demobilisation, the reestablishraent of local 

f?If fT ? ar ' d t Cr ^f :j £h . e lack o£ adequate training facili- 
ties u/» ±srge bodies o£ troops, and the absence of rerl 
need for any specific occupation purposes, The on]y 
posslole oojection to an increase in our occupation forces 
would be one based upon an asserted lack of need for such 
additional troops in connection with our occupation require- 
ments „ If the increase is not grossly excessive it is' 
believed that such an objection would net be upheld by any 
inertia; tribunal, sir.ee such need is a point on which, 

SoSd brSisivc HraitSj the judgment of the occ ^^ <— 




(1) UN - armed attack. 

Article 51 of the United Nations Charter provides: 

t-ho '' N f thing in th2 P^sent Charter shall impair 
self deSf ^ 8ht ° f individ -l or collective 
m^k X - G lf an armed atfcac k occurs against a 

Council°h a f ? ^ ite u Nati ° nS ' Until the security 
Council has taken the measures necessary to maintain 
international peace and security. Measures taken 
by Members in the exercise of this ri P ht o? self 
defense shall be immediately reported ?o tL 
Security Council and shall lot in a^y way'affect 
CoIm ° r , ity T 1 res P°nsibility of the Security 
anv tii^ de s ^ , PrSSent Charter to taka at 7 
^L"r SU ? h 2Cti0n as ifc dee *s necessary in 
anf LSri^ ain " "•*"* *«"™atta,J peace 

in :o1iLm he r , l8ht of se lf-defense either singly or 
Furthei suS ?'*% "I* *" ° ther NAT0 P™«? 8 
be clearirStMn^^^ UP ? n United States troo P s ™u" 
cLrteT which rLdsf ^^ ° f ArtiCle 39 ° f the 

e X istence S or^ ty i OUnCil ShaU dete ™i*e the 
existence of any threat to the peace, breach of 

reL^H'^ aC£ ° f a 88«86icm and shall make 
recommendations, or decide what measures shall 
be taken in accordance with Articles 41 and 42 
sLurity a " n ° r reSt ° re *»*»**»* peace and' 




Articles 
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Ar tides 40, 41 and 4.2 of the Charter lav down r?m 
steps which the Security Council may take in' an endeavor 
to restore international peace and security, and 
range from calling upon the parties to comply with 
provisional measures (Article 40) to military operations 
(.Article 42). In view of the Soviet veto, however, It 
may be assumed that Security Council measures direcfpd 
against action oif h^„- by the Eaat Germans or the 
Soviets themselves are unlikely . In the absence of 
Security Council action, the right of self-defense 
under Article 51 remains in full force. 

(2) NATO - armed attack 

Article 5 of the North Atlantic Treafcv providps 
in pertinent part: 

"The Parties agree that an armed attack against 
one or more of them in Europe or North America 
shall be considered an attack against them all; 
and consequently they agree that, if such an 
armed attack occurs, each of them, in exercise of 
the right of individual or collective self- 
defense recognised by Article 51 of the Charter 
of the United Nations, will assist the Party or 
Parties so attacked by taking forthwith, 
Individually and in concert with the other 
Parties, such action as it deems necessary, 
including the use of armed force, to restore 
and maintain the security of the North Atlantic 
area." 

An armed attack is defined in Article 6 as follows, 
in pertinent part: 

"For the purpose of Article 5 an armed attack 
en one or more of the Parties Is deemed to 
include an armed attack * * * on the occupation 
forces of any party in Europe * * *." 

As 
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As Berlin is an occupied area, the troops occupying 
Berlin are occupation forces and an aimed attack upon 
such troops would be one covered by Article 5. Troops 
cf -che Benin Garrison passing through the Soviet Zone 
vouid also unquestionably fall under Article 5_ The 
question could be raised, however, whether the United 
states troops aligned to duty in the Federal Republic 
of: Germany and who, as they fall under the Forces 
Convention an.i the Convention on Relations and chug, 
are clearly not occupation forces in tbe FM«n?? 
Republic, fcf/se on that character when enorc^in-'n 
movement through the Soviet Zone in an official 
capacity, T-e necessary conclusion is that they do 
assume the statue of occupation troops because th* 
only official justification for such a movement would 
be ^.n connection with the occupation of Berlin and 
nance when they enter the Soviet Zone for such 
purposes they become occupation troops. 

(3) Declaration of Occupying Powers. 

At the conclusion of the London Conference of 
September 23 to October 3, 1954, the Governments of 
tne Federal Republic of Germany, France, Great Britain, 
and the United States, issued a declaration which 
stated in part; 

"5. The security and welfare of Berlin and 
the maintenance of the position of the Three 
Powers there are regarded by the Three Powers as 
••9P-ai3i?,ftft^. elcaeats of the peace of the free 
world in the present international situation. 
Accordingly they will maintain armed forces 
within the territory of Berlin as long as their 
responsibilities require it. They therefore 
rea;:tirm that they will treat any attack against 
Ber.Mn from any quarter as an attack upon their 
forces and themselves," 

An armed assault upon United States forces engaged 
in moving to or from Berlin in connection with the 
occupation thereof, would be comprised w»tMn the" 
sweeping phrase "any attack against Berlin from any 



quarter 
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quarter" as the righto of access to Berlin are 
essential to both its f<s.curity and welfare and the 
maintenance of the position of the Three Powers there. 

(4) Other. 

We are not ar&re c f any ether treaties or agreements 
wtich *'aye a direct relation to United States reaction 
;■« tlv.e inotpca. Subsequent developments might bring 
into play ether regional defense arrangements as, for 
example, tne Inter-American Treaty of Reciprocal 
Assistance, but discussion thereof would apoear 
premature at this point. 

(b) in the event United States troops are fired upon 
what, if any, is the limitation on the amount of 
-orce which may be used against the GDR or the 
Soviets as a result of such attack? 

(1) Shooting back. 

The limitations upon retaliation in the event 
US troops are fired upon by EasfceGerraan or Soviet 
forces are those, which derive from the UN Charter, 
which not only may be considered as declarative of 
existing international law on the subject of 
disputes, but likewise impose positive restrictions 
upon acti.cn to which the member states have agreed 
to submit,, As the consequences of an armed clash 
with the Soviets or East Germans over access to Berlin 
are, in the last analysis, incalculable, we must 
take every precaution to ensure that our activities 
and the events leading up to any such clash are 
consistent with our recognized legal rights. 

It would be derirable, therefore, although not 
legally essential, as a condition precedent to the 
dispatch of forces under circumstances giving rise 
to a reasonable expectation that they may be fired 
upon, to take all reasonable preliminary steps to 
ensure that there is no question concerning the 
legitimacy of the action taken by our forces to 
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enforce cur rights of access. It would be possible 
to confirm such legitimacy of such measures by 
resorting to the United Nations Security Council 
and /or the General Assembly, and either through 
them, or directly, to the international Court of 
Jaotice, for a declaration of our rights and the 
legitimacy of tl-sir exercise. If such a determination 
i3 obtainable, on? forces could then proceed in 
accordance with the declaration thus obtained, If 
for technical reasons we are unable to obtain a 
determination by the UN or a decision from the 
Court, we could announce the manner in which we 
propose to exercise cur righto, not deviating 
materially from the procedures which have been 
followed over the years, and then follow the announced 
procedures, if, at that stage, our forces are fired 
upon while exercising our right of access, the amount 
or force which may be used is that which is sufficient 
to permit the US forces to defend themselves within 
the meaning of Article 51 of the UN Charter r 

As pointed out in connection with 3 (a), United 
States Forces would be entitled, under Article 51 of 
the UN Charter, to exercise the right of self-defense, 
if fired upon. The amount of force which may legitimate- 
ly be used in self-defense cannot bo laid down in 
advance with any degree of exactitude on legal grounds 
because such a determination is essentially a military 
decision which must be made on the basis of the then 
available facts. Nevertheless, there is a legal 
framework within which the military decision should be 
made. The right of self-defense is not an unlimited 
right either in national or international law. Under 
tne UN Charter, the United States is required to 
refrain in its international relations from the threat 
or use of force against the territorial integrity or 
political independence of any state or in any manner 
inconsistent v,$£h the purposes of the United Nations 
(Article 2(4)). Those purposes include the maintenance 
of international peace and security. It seems clear 
that in the exercising of the right of self-defense, 
action should not be taken on a scale which would 
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convert a limited incident into a full-scale war 
because cucti action would conflict with the duty to 
maintain international peace end security. 

In the light of the foregoing, if United States 
forces are fired upon, there is no question but that 
the forces involved may use whatever force is required 
to repel the attack. The situation is essentially the 
same as that which applies in the case of an armed 
attack upon a private individual. The UrS. Supreme 
Court in diseussiug the accepted rules governing such 
a situation has stated: 

"* * * The defendant was where he had the right 
to be, when the deceased advanced upon him in a 
threatening manner, and with a deadly weapon; and 
if the accused did not provoke the assault and 
had at the time reasonable grounds to believe and 
in good faith believed, that the deceased intended 
to take his life or do him great bodily harm, he 
was not obliged to retreat, nor to consider whether 
he could safely retreat but was entitled to stand 
his ground and meet any Attack made upon him with 
a deadly weapon, in such way and with such force as, 
under all the circums tan.ee s, he, at the moment, 
honestly believed, and had reasonable grounds to 
believe, wa3 necessary to save his own life or to 
protect hincself frsm great bodily injury." 
(Heard v. United S tates , 158 U.S. 550 at 564 (1894)) 

(2) Movement of division - other forces . 

In the event of such an encounter between two 
national forces, however, the question immediately 
arises as to the extent of the measures which may be 
taken to ensure effective continued exercise of the 
right to self defense. The United States would 
clearly have the right to move and to engage sufficient 
forces, regardless of whether they were in battalion, 
division, corps, or army strei^h, to protect the 
troops which had been assaulted. This would, of 
course, run the risk of broadening the conflict, 
but that result would not be chargeable 
to the United States, which would be 




engaged 
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ongeged in countering an unlawful assault, but to 

n -If ;.h!J °nf 8,; 1 Gerraan forceo whlch continued to 
pa. ess their illegal action. 

(3) SAC 

^S; / ir ftc «y^y *« ** eosontial an element of 

the Srm n'{ iT?* ' ^ th *« «=°«ld be no dispute that 

the term "self- dofenae" as used in the Charter 

r^ht^f «*?£ x -"* iS a 3e " l0US ^"lon whether the 
r.,gnt vt self-derar.se would oncomoass air acMvitv on 

^ C SiVf- tantlall3r broader tha » required to ^2t 
^itai^^f nS3 - reqUiremen<:S of the tocldeat concerned, 
r-aiv-c ^^2" ^ to necessity must, in the final 
a...aiys...s, be the controlling factor. 

To order the Strategic Air Command into action for 
:;^ poSe ° f attacking the Soviet Union with nuclear 
wv,,.pons on the basis of self-defense against an 
iiicidant which had, u? to then, remained localized 
coiud not be said to bo a legitimate exercise ol that 
h^f C M e %* ciUanCit y of fo ^e to be used would 
I* ^?~f * ^ dl3 P^ortlonate to the amount required 
XLfV nCi - dent ccnc *~»^ The use of the SAC under 
these circumstances could only be justified on the 
oasis of a reasonable political judgment thaTt^ 
Soviet Union intends in the immediate future" to 
££££%*? al Jr> ut ™ r - Thls c °n<=^sion should be 
IT^LT &£ SSnf 1 6 «•"•***» of all indications 
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4. What if the firing is directed on the British or French 
forces? 

Under the provisions of the North Atlantic Treaty, 
the United States would have a duty to react in the 
sane manner as if United States forces had been fired 
uooxwy if British or French forces are fired upon while 
exercising the ri 3 ht of access to or from BerHn. 
Article 51 of the U. N. Charter specifically authorizes 
bouh individual and collective self -defer sc. 
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What, domestically, can the President do in the event 
of hostilities prior to declaration of war? 




S:U 
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The President's control over the Armed Forces of the 
United States is based on Article 2, Section 2 of the 
Constitution, which provides that he. "shall bo Commander-in- 
Chief o".; the Army and Wavy of the United States", The 
President as Ccmraander-iu -Chief cf the Armed Forces "has 
full control over tl;e use thereof, He may send the Armed 
Forces outside the country without Congressional authority. 
The Supreme Court has held that as Commander-in-Chief th/ 
President "is authorized to direct the movements of the " 
naval and military forces placed by law at his command". 
£!2EiH& vo Page, 9 How, 61.5 (1850), The extent to which 
Congress should be brought into such movements is a question 
of policy rather than of law ? 

The President is also charged with the duty of conduct- 
7l g iAu f S r ? lsn , reiation3 ° f the United States and in this 
field he. alone has the power to speak or listen as a 
repraseitfctive of the nation", United States v. Curtis 
S!£W£LE£J: Esggort Cor^ , et ale 2STlj.s7~304, Sl^a^, 
ODvxoua.vy there are situations in which the powers cf the 
Presieent as Commander, -in -Chief and his power to conduct ' 
the foreign relations of this country complement each other 

r>»~n ThG i baSi ° * ateres . t o£ tke fei * e <* States is international 
pec.ee and security. Tne United States has, throughout its 
history, upon orders of the Commander-in-Chief to the taed 
Forces, and without Congressional authorization, acted m 
prevent violent and unlawful acts in other states from ~~ 
depriyxng the United States and its nationals of the 
benefits of such peace and security., It has taken such 
action both unilaterally and in concert with others. A 
tabulation of eighty-five instances of the uce of American 
Armed Forces without a declaration of war was incorporated 
m the Congressional Record for July 10, 1941. 

(a) SUejo£Joxce_&^lo I ed w In view of his powers 
as Commander-in-Chief, the size of force which 
might be employed would be a matter within the 
discretion of the President. 

(b) 
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( b ) , u , fln of .. aftoni ic weap ons. Tho use of the types of 
weapons to be used by' the military forces of the 
country voulcl be a matter within the discretion 
of the President,, Section 6(a) of the Atomic 
Energy Act of 1946 provides " . The President 
from time, to time may direct the Commission 
(1) to deliver such quantities of fissionable 
materials or weapons to the Armed Forces for 
such use ag hn deems necessary in the interest 
o£ national ^fenso,,,,," 

(°) M£° As Ccu^ander-in-Chief of the Armed Forces 
of the United States, the President has full 
control over the use of the respective elements 
thereof. Accordingly, the utilisation of the 
SAC, or any o^her branch of the. Armed Forces, 
would be a matter for the discretion of the 
President o 

( d ) 2.^2L^^JtobUi3atlon,, The Proclamation of 
National Emergency" (Number 2914) of December 16, 
1950, remains in effect. 

In addition, the Universal Military Training and Service 
Act provides thc.t "Except as otherwise provided in this title, 
every male citizen of the United States and every male alien 
admitted for permanent residence, who is between the ages of 
13 years and 6 months and 2,6 years, „ e „ shall be liable 
for training and service in she Armed Forces of the United 
States ," 

Certain mobilization measures which have been prepared 
for the eventuality of armed conflict, can be implemented such 



Proclamation for the Control of Enemy Aliens 

Proclamation for the Apprehension of Persons Considered 
Dangerous to National Security 

Executive Order for Control of Weather Reports and 
Control of Civil Meteorological Facilities 

Executive Order Authorizing the Secretary of State to 
Institute Measures of Protection, Surveillance, and 
Control of Foreign Diplomatic and Consular and other 
Official Personnel 

Executive 
SM5R3T- 
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Exacutlve Order Directing that the Coast Guard 
Op or Ate H8 a Qorvlce in the Navy 
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